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e’ / ORDER

Per B.M. Biyvani, A.M.:

Feeling aggrieved by revision-order dated 23.03.2022 passed by learned Pr.
Commissioner of Income-Tax, Indore-1 [“Ld. PCIT”] u/s 263 of Income-tax Act,
1961 [“the Act”], which in turn arises out of assessment-order dated

29.12.2019 passed by learned DCIT/ACIT-2(1), Indore [“Ld. AO”] u/s 143(3)
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for Assessment-Year [“AY”] 2017-18, the assessee has filed this appeal on

following grounds:

“1. That impugned order passed by the Ld. Pr. CIT, Indore-1 is bad in law,
without jurisdiction, it is based on incorrect interpretation of law and
without allowing proper and reasonable opportunity of being heard,
moreover the facts have also been incorrectly construed.

2. That on the facts and circumstances of the case and in law, the Ld. Pr.
CIT, Indore-1 failed to appreciate that there was no error or prejudice much
less both, to warrant the innovation of the powers conferred u/s 263.

3. That on the facts and circumstances of the case and in law, and in any
view of the matter, the ld. Pr. CIT, Indore-1 erred in holding that the
impugned assessment order dated 29.12.2019 passed u/s 143(3) of the
Income Tax Act 1961 to be erroneous and prejudicial to the interest of
Revenue for complete lack of enquiry on the part of the Ld. Assessing
officer on all the stated issues.

4. That on the facts and circumstances of the case and in law, the Ld. Pr.
CIT, Indore-1 erred in initiating proceeding u/s 263 without appreciating
the fact that the assessment order is passed by the Ld. AO after detailed
scrutiny and raising specific queries and after satisfying with the reply
and evidence filed by the assessee and so also case law relied by the
assessee on the reasons for which proceeding u/s 263 is initiated.

5. That on the facts and in the circumstances of the case and in law the
Ld. pr. CIT erred in holding that the Excess stock of Rs. 4,00,250/-, Excess
Rs. 9,88,585/- and Unexplained money advanced Rs. 1,04,38,835/- is to
be assessed u/s 69A and 69 respectively without appreciating the fact
that all the above income falls under the head income from Business as no
other source of income was found by the survey party except the
manufacturing and trading of Readymade garments and clothes.

6. That on the facts and in the circumstances of the case and in law, the
Ld. Pr. CIT failed to appreciate the fact that statement recorded under
survey u/s 133A has not evidentiary value and during the course of
assessment proceedings u/s 143(3) the assessee in reply to the queries
raised by the ld. AO proved that Excess Stock of Rs. 4,00,250/-, Excess
cash Rs. 9,88,585/- and Unexplained money advanced Rs. 1,04,38,835/ -
surrendered during the survey u/s 133A is earned out of business income
and in support of its contention an affidavit was also filed and thereafter
examining the reply of the assessee, evidence filed, case law relied and
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considering the affidavit the Ld. AO assessed these income under the head
income from business.

Without prejudice to the above:

7. That on the facts and in the circumstances of the case and in law the
Ld. Pr. CIT failed to appreciate the fact that even if the income is assessed
by applying the provision of section 115BBE even though there is no loss
to the revenue as on the date of survey and so also on the first day of
financial year 2016-17 the rate of tax u/s 115BBE was 30% plus cess @
3% which is paid by the assessee and charged in assessment order
passed u/s 143(3).”

2. Heard the learned Representatives of both sides at length and case

records perused.

3. The assessee-HUF, engaged in carrying a business named and styled as
“M/s Chandan Garments”, submitted return of income on 26.10.2017
declaring a total income of Rs. 1,20,77,550/-, which was subjected to scrutiny-
proceeding and finally assessed by Ld. AO vide assessment-order dated
29.12.2019 at the returned income. Subsequently, Ld. PCIT examined the
records of proceeding conducted by Ld. AO and found the assessment-order as
erroneous-cum-prejudicial to the interest of revenue for the sole reason that a
survey was conducted upon the assessee on 19.09.2016 on the basis of which
the assessee admitted and declared income of Rs. 4,00,250/- on account of
excess-stock, Rs. 9,88,585/- on account of excess-cash and Rs. 90,50,000/-
on account of unexplained money-advanced (Rs. 1,04,38,835/- is wrongly
mentioned in the revision-order as well as grounds of appeal, the correct
figures as culled out from records is Rs. 90,50,000/- on account of
unexplained advanced-money) but the assessee offered those income at normal
tax and the Ld. AO too assessed at normal tax, although they were taxable u/s
69A / 69 of the act and consequently chargeable at a higher rate of tax u/s
115BBE. Finding this, Ld. PCIT initiated action u/s 263 of the Act through
notice dated 03.03.2022.
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4. In response to the notice, the assessee made a reply which is reproduced
by Ld. PCIT in his order. Ld. PCIT considered the same but being unsatisfied,
he passed revision-order setting aside the assessment-order and directing the

Ld. AO to frame a de novo assessment.

5. Being aggrieved by revision-order, the assessee has now come in appeal
before us.
6. Although the assessee has raised as many as seven grounds as cited

earlier, the crux of the grounds can be fit in a narrow compass i.e. whether
income relatable to the excess-stock of Rs. 4,00,250/-, excess-cash of Rs.
9,88,585/- and unexplained money-advanced of Rs. 90,50,000/- attracted
section 115BBE or not; and consequently whether the revision-order passed by

Ld. PCIT is valid or not?

7. Thus, the fundamental controversy between the parties is with regard to
the application or non-application of section 115BBE and this controversy
arises for the rival reasoning of both sides i.e. while the assessee claims the
impugned excess-stock, excess-cash and unexplained money-advanced as part
of business-income thereby not attracting section 69A / 69 read with section
115BBE of the act; the Ld. PCIT claims the same to have been earned from
undisclosed sources thereby attracting section 69A / 69 read with section

115BBE of the act.

8. It is noteworthy that the impugned incomes have been admitted by
assessee during the course of survey and also offered as such in the return of
income, therefore the issue becomes simpler for us for the explicit reason that
we need to focus to the statements made by assessee during survey-
proceeding. Ld. DR carried us to the statements recorded during survey-

proceeding, as re-produced by Ld. PCIT in the revision-order, and drew our
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attention to the following questions raised by survey-team to the assessee and

the replies given by assessee in response thereto:

“Gee1- ATaATAe Gfdverd S foh gerrer Alfgd oY AET AsidrsT W afeyd
g W 3o e @deror $r diarr & ok 3hs &7 (AF sieg 3d) &1
Filfdes FcaTa= 9T el oehe (A FIT 12,66,683/- TV g Slel 91T 970 3ad
A Y SaRT AT a1 § fh I§ (A Teel IRAC & Hfdd g FHoa
SHHI FAId TIST FY |

3cecR-  # 39l Chandan Garment prop. #T #eg $HR QAifclellel Staf HUF. T
e g TR 19/09/2016 T YFJd R W@l § fFaS AR Hear H1 dod
T 2,78,103/- T IET & AR A TR For 39 9,88,585/- (12,66,683 -
2,78,103) 31 T@T & AT 50 R &1 AR A # TUC A & @AY § 3
s 3R N FT gaAT fAcd a¥ 2016-17, & AUROr a¥ 2017-18 &
aﬁﬁwaﬂﬁﬁaﬁammﬁgﬁmﬁaméﬁmmmﬁ
8 TWToT ¥ FAMT HAT § R TR W T R AIAGER R FT ol
e g |

UeeA- FARTOT hT HAAE & GNIeT GerTeT Alfgd ey sgaards gidases &
3T & (A Neg Sie) & Hifde Tcads & T t s Felr § &9 &
B1-1% AR WX oA foham 1 & 39 SRR MUl fe@= S TeT € | 39 sl
FT 3dcliched Il T IdT Il g b e oo & [ffea cafFaat &
msmwmg‘é%lcgqqlsﬁa&w gaT & 3ad A Fad gafadg
g |

3ccR - 3WAFd S & ol lefeed A concern 7eg FAR Aifdellel SieT HUF
% G@RT QU 10 sArei-fAT 4 7 fafaer gorer § @ vdr ganr fgfaa o
qEdR H e § | IRFd S8 F 9 A 1 ¥ 7 O gU SEd 3eeR
Fol R AT feAienl T AT safFaat @ FHel AT 90,50,000/- (&R
Tedl G TA goR) @ AR AY HUF & GanT sarelalr & 18 § 39ed iR
. 90,50,000/- #T FHId TUSC KA H H @AY g | I3 IWFd AR 3.
90,50,000/- ! =Te] fdecd a¥ 2016-17, &Y feiRor a¥ 2017-18 i 3ifaRkerd
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3T A §U AT 3 & Irerar HUUE & T § FAMNT FT § IR
TR W T R ATAFAR e T qaied &l § |

URE- HUYAT I§ TISC Y foh ST qmo;mrrfi?rwmmﬁmaﬁa
$g gred ald & |

3ccl-  3WIad AT AR HUF & ST 12% widay & aX ¥ & el &
duT <A1 g H & RN &d gord 9red X fodm Sirer § | 37el: sarel hr i
A @R fhu AT AN 3T Fel T 90,50,000/- FIR H FAMRA & |

Uead- 3ol feaAieh & &7 15 |dequr FAART & gRieT M/s Chandan Garments
S fF 3mgsh HUF & WITRISEr &del & 8 Hetad e &1 difae acamms fear
I fHEHRT Srdell # T W @1 E | 30 el & AR 3Tl Tk
Hr Fel dog . 4,34,12,869/- ¢ SIafeh 3M9eh g@RT W& Trading Account &
ITER Tieh & Fel AR & 4,30,12,619/- 30 § FUAT IR H TR 3.
4,00,250/- &I FISC HY |

3ccR - 30 AR T IR FoT T9F 14,00,250/- FI # TAC A H ITAY g |
HaT: RN & H AUl TAPUS HI G9El FHEA M/s Chandan Garment &
HaReFd 3T & & A FIAT 317 &F 3remEr o @ed a¥ 2016-17 &
fAefRor a¥ 2017-18 & fAT FRY0T g DNV FAT § U1 T A FdeT &l
g foh 58 I W ATAFER & FT STAT I gIm |7

Thus, in these statements, the assessee has categorically admitted twin-
aspects, viz. (i) unable to explain the excess-cash / unexplained money /
excess-stock; and (ii) the excess-cash / unexplained money / excess-stock is
from “additional sources” or “undisclosed income”. On a careful examination of
statements, we nowhere find that the assessee has whispered any voice that
the impugned incomes were earned from business. In fact, this is the precise
reason that the Ld. PCIT has also made following conclusion and passed

revision-order:
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“4.1 Thus, it is clear from the aforesaid statement that the surrender on
account of excess cash. Unexplained money advanced as well as excess
stock _has been made out of unexplained sources which was never
disclosed to the department. Also the cash advanced are to be treated as
undisclosed investment. Nowhere the assessee submitted that this
suppressed income is out of business income. Not only that it has also
been clearly stated in the statement that no pressure etc. was applied for
recording his statement. Therefore, the submission of the assessee that
excess cash, unexplained cash advanced and excess stock are nothing but
out of business income is factually incorrect and therefore, the same
cannot be accepted.”

9. Now we proceed to check whether the Statement of assessee fits in the

clutches of section 69 / 69A or not.

Section 69

69. Where in the financial year immediately preceding the assessment year the
assessee has made investments which are not recorded in the books of
account, if any, maintained by him for any source of income, and the
assessee offers no explanation about the nature and source of the
investments or the explanation offered by him is not, in the opinion of the
Assessing Officer, satisfactory, the value of the investments may be deemed to be
the income of the assessee of such financial year.

Section 69A

“69A. Where in any financial year the assessee is found to be the owner of any
money, bullion, jewellery or other valuable article and such money, bullion,
jewellery or valuable article is not recorded in the books of account, if any,
maintained by him for any source of income, and the assessee offers no
explanation about the nature and source of acquisition of the money,
bullion, jewelry or other valuable article, or the explanation offered by him is
not, in the opinion of the Assessing Officer, satisfactory, the money and the value
of the bullion, jewelry or other valuable article may be deemed to be the income of
the assessee for such financial year.”

Thus, section 69 / 69A is applicable if three conditions are satisfied, viz. (i) the
assessee has made investment / is found to be owner of money; (ii) such
investment / money is not recorded in the books of account maintained for any
source of income; and (iii) the assessee offers no explanation about the nature

and source of investment / money. Reverting back to the Statement of
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assessee, we observe that all three conditions are clearly satisfied, viz. (i) the
assessee has made investment / is found to be owner of excess-stock, excess-
cash and unexplained money-advanced; (ii) the investment / money was not
recorded in the books of account of assessee; and (iii) the assessee has clearly
admitted the twin-aspects as narrated earlier from which it is manifest that the
assessee offered no explanation regarding nature and source thereof. Thus, it is

quite clear that all ingredients of section 69 / 69A are satisfied.

10. At this stage, we also refer the decision of Hon’ble Co-ordinate Bench of
ITAT, Indore in Rajesh Kumar Bajaj ITA No. 16/Ind/2019, order dated

09.03.2020 where an identical controversy was decided as under:

“13. Let us examine the statement given by the assessee during the
course of survey in reply to questions raised about the source of Excess
stock, Excess cash and undisclosed sundry debtors.

go7 3. 3793 Concern M/s R.R.Textile Mills H HJ&Tor &) Fradargr & aNieT
3198 GaRT &g cash book & HgdN 3T fas7i# @I cash Balance ¥.
17413.71 1@ =7 & Siaid siifde dcdrdsr a7 Fa) & 9,77,450/- qrar
T & | FH HFN 9% Concern H & 9,60,036.29 3ifde grar =y & |
FYIT §H ] % 9,60,036/- F FRUT &I FG°€ & /

3ca] 3. # Jax I IRT & 9,60,036/- H TTC A H A & FHlAT
# Faw T & 9,60,036/- FH FT GRISIIAT Frdst M/s R.R.Textile
Mills &I [FIAT T & elial HlRFT HT & &G & facdia av 2014-15
& FafeaT FeaRor a 2015-16 & o FEfSa 31 AT (surrender) HIAT
8 3N 39 T 8F IFH F YAl A FT eIl Gl § |

97 5. 319% Concern G¥ HIZUT Frdalgl & GNiel 13-14 31T 7R,
§VEFIYY Y M/s R.R.Textile Mills & Ha0T & 3% dcardd & &RIeT el
el ¥ 1,03,95,983/- #T 9T 14T & Sdla JT9d [HAAT Har-gedsl 3
STHR M/s R.R.Textile Mills &7 &ci IRT & 28,49,869/- &@far /47 & | &
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YHR Fol & 7546,114/- & &eid 385 G/ 37 & | 9T 3if89% a2
I ¥l dI AT & 75,46,114/- & FFHIT F TGS FR/

3% 5. Hgled, # M/s R.R.Textile Mills & Javor & 3f8% grd 13" ¥cid
& 7546,114/-F1 T F96c @A H 507 § | AT HW F AR %
75,46,114/- & I GRISeIT Frdst M/s R.R.Textile Mills FI [FIAT T
& /el HIARFT 3T & &7 & facdia av 2014-15 & Fafda FeaRor a&
2015-16 & [elv 3Eiffa 3T &AMGT (surrender) HIT 53—/7?’3? o 3T

STIH T Il et BT T Gl 5\"’ /

goT 6. #H 9% BI-1 ITRAT T B S QT 6T § fAad Fer 1@
25 gvs ff@a & fGd Annexure-'B° H 3gial far a=m & & 39e
SFFAIRAF Fel 13-14, 33T 7R, §EAN T3 it 77 & | F9ar 39
SRR & 3@HT I fF HH 3 PR F FagnN o & ? IN Far I
TH STTER HT9F AT dar-gras’ & aof §7

3ee] 6. Hel 3193 GART & 5 STERT BI-1, IToTRH g9 I e ¥E &
@ far & | 3uH 3f3H F gfafeear a5 & fFa%T &A@ M/s R.R.Textile
Mills &) IFIAT Ha@r-geasl &5 el & | # o7 glafseal & &Eid @ &qve
et B 3 § | HA: §oS FHIE 1 8 25 T H a5l Fol A F IR
& 7,75000/- F N 99Tt G4 M/s R.R.Textile Mills &) [RIAT 313 3
37 R [AIHEHAR HIIF HT STl FXeA FT T Gl § |

14. Now in order to know that whether the assessee has offered any
explanation to the excess stock, excess cash or receivable from sundry
parties, from perusal of the statements in the reply given by the assessee
in Question No.3, 5 and 6 we find that assessee has categorically
accepted that “he is unable to explain the source of excess cash, excess
stock and unaccounted receivables”. There is no other evidence brought
on record by the assessee to show that some unaccounted purchases for
the year or unaccounted sales or unrecorded sales happened during the
year or details of the debtors which can show the nexus of the
surrendered income as business income for the year under consideration.”
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11. We observe that the issue, facts and law involved in this decision are
exactly same as of the present appeal before us. Therefore, this decision is
directly applicable and we are bound to follow the same which is from ITAT,
Indore itself. Respectfully following this, we do not find any fallacy in the
conclusion taken by Ld. PCIT that the impugned incomes relatable to excess-
stock and excess-cash clearly attract section 69 / 69A of the Act and

consequently section 115BBE as well.

12. Ld. AR has placed reliance on certain decisions including the decision of
Hon’ble Co-ordinate Bench of ITAT, Indore in Rakesh Khandelwal Vs. PCIT, ITA
No. 204/Ind/2019 dated 29.01.2020 to canvas that (i) where the AO has
adopted one of the permissible view, the assessment-order cannot be said to be
erroneous; or (ii) where the AO has conducted enquiry during assessment-
proceeding but not discussed the outcome in assessment-order, the PCIT
cannot make revision u/s 263 to substitute his own view. We certainly agree
with such views but the facts of present appeal are different and do not
warrant application of those decisions for the very reason that the Ld. DR
carried us to the assessment-order wherein the Ld. AO has made following

reporting on the impugned issue:

“Survey u/s 133A had been carried out in the case on 19.09.2016.
Unaccounted income of Rs. 1,04,38,835/- was disclosed during the
survey on account of excess cash found of Rs. 9,88,585/-, excess-stock
found of Rs. 4,00,250/- and money advanced of Rs. 90,50,000/- has been
incorporated as taxable income by the assessee in the ITR filed besides its
regular income for the year under consideration.”

We are in agreement with Ld. DR that the Ld. AO has simply stated that the
assessee has incorporated the excess-cash, excess-stock and money-advanced
in the ITR. Needless to mention that the function of assessing authority is not
only of adjudicator but also of investigator. In the present case, it is quite

apparent from assessment-order that the Ld. AO has not made requisite
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enquiry to ascertain the nature and tax implications of the impugned incomes,
he has simply shut the point by saying that the assessee has incorporated
incomes in ITR. Therefore, the decisions relied upon by Ld. AR do not support

the assessee’s stand.

13. Having said so, we now turn to Ground No. 7 wherein the assessee raises
an alternative claim that the present case of Assessment-Year 2017-18 relates
to the Previous-Year 2016-17 and the rate of tax u/s 115BBE was 30%+3%
Cess as on first day of the Previous-Year i.e. 01.04.2016, therefore the tax-rate
of 30%+3% Cess shall apply to the present case and not the higher rate, hence
the assessment-order does not cause prejudice to the interest of revenue. The
reason of projecting such a claim by assessee is that the higher rate of tax was
prescribed in section 115BBE through an amendment made vide Taxation
Laws (Second Amendment) Act, 2016 and the said amendment received assent
of the President of India on 15.12.2016 and therefore the amendment shall
apply prospectively w.e.f. 15.12.2016 and not retrospectively. The assessee
claims that survey in assessee’s case was conducted on 19.09.2016 which is
prior to 15.12.2016 and therefore the higher rate of tax is not applicable to it,
the tax-rate of 30%+3% Cess as existing in section 115BBE as on 01.04.2016
shall apply. To resolve this controversy, a lengthy discussion on the scheme of
Income-tax Act, 1961; particularly the framework of previous year, assessment-
year, the parliamentary system of prescribing tax-rates, etc. is required; but we
have the benefit of a direct decision rendered by Hon’ble Kerala High Court in
WA No. 984 of 2019 - Maruthi Babu Rao Jadav Vs. The Assistant
Commissioner of Income-tax, Central, Circle, Kozhikode, dated
23.09.2020 in which the Hon’ble High Court has already analysed such
framework at length and was pleased to decide that the higher rate of tax
would apply to whole Previous-Year 2016-17 related to Assessment-Year 2017-

18. The relevant paragraphs of the decision are reproduced below:
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“The writ petition sought for a declaration that the amendments made by the
Taxation Laws (Second Amendment) Act, 2016, to Section 115BBE of the Income
Tax Act, 1961 enhancing the rate of income tax, for specified incomes which are
unexplained, to 60% and the surcharge provided in the Finance Act, 2016 to 25%
for income covered under Section 69A, to be prospective. The above referred
enactments are herein after referred to as the 2nd Amendment Act', 'IT Act' and
the 'Finance Act. The 2nd Amendment Act was dated 15.12.2016 and the
amendment to Section 115BBE was specified to be effective from 01.04.2017. The
amendment enhancing the rate of tax was incorporated in the I T Act and that of
surcharge in the Finance Act. On declaration, consequential relief is sought
against Ext.P2 assessment order levying tax at the enhanced rate of 60% and
surcharge @25% on the 'advance tax'. The learned Single Judge rejected the writ
petition by a cryptic judgment relying on Commissioner of Income Tax v.
S.A.Wahab.((1990) 182 ITR 464 (KER)).

2. The learned Counsel Sri.Vishnu S Arikkattil appearing for the appellant would
contend that even going by the decision in Karimtharuvi Tea Estate ltd. v. State of
Kerala (AIR (1966) SC 1385) an amendment made on the 1st day of April of any
financial year would apply to the assessments of that year. That is, if an
amendment is brought into force on 01.04.2017, as is the case here, it can only
apply to the assessment made in 2018-2019 (Assessment Year) of the income
accrued for the previous financial year; which is 2017-2018. The learned Counsel
would seek to draw a distinction insofar as a modification of the rate as brought
out in the Finance Act and a substantive provision altering accrued rights or
creating new liabilities, on the 1st of April of an year. In the former, it could apply
to the assessments of the previous year, made in that financial year, but a
substantive amendment not relating to the rates, could only be applied to the
assessments of that financial year and not of the previous year. Reliance is
placed on the Constitution Bench decision of the Hon'ble Supreme Court in C.I.T
Vs. Vatika Township Private Ltd. (2015) 1 SCC 1. The learned Counsel would also
place before us a number of decisions of the Hon'ble Supreme Court in Kesoram
Industries v. Commissioner of Wealth Tax, [AIR 1966 SC 1385], Guffic Chem P.
Ltd v. C.IT [2011(4) SCC 245], C.I.T v. Sarkar Builders [(2015) 375 ITR 392 (SC)],
Shiv Raj Gupta v. C.I.T [(2020) 425 ITR 420(SC)] and State of Kerala v. Alex
George [(2004) 271 ITR 290(SC), to further buttress his arguments. Reliance is
also placed on the Full Bench decision of the Patna High Court in Loknath Goenka
v. C.LT [2019 417 ITR 521(Patna)).

11. Before we look at the amendments carried out, on facts, there were two
seizures of cash made on 02.08.2016 and 03.11.2016 respectively of
Rs.1,05,03,500/- and Rs.1,24,68,750/- both in the F.Y 2016-2017. The persons
from whom the cash was seized as also the appellant herein admitted that it
belonged to the appellant who carries on trading in gold bullion. The appellant not
having produced any books of accounts or cash flow statements failed to
establish the source of the money seized; which was included in the total income
under Section 69A of the IT Act. The writ petition or the appeal does not challenge
such inclusion. On the said amounts tax was imposed @60% under Section
115BBE and surcharge @25%. The amendments to the Finance Act were by the
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2nd Amendment Act dated 15.12.2016. The enhancement of tax under Section
115BBE was made effective only from 01.04.2017; the commencement of the
assessment year 2017-2018, in which the assessments of the previous year are
carried out.

12. The assessee contends that the seizures were made prior to the amendment.
The affidavits admitting the ownership of amounts seized were also submitted
prior to the amendment. The assessee was not aware of the enhanced tax
liability when the admissions were made before the authorities. The assessee
has also made an attempt to relate the amendments to the demonetization of the
specified currencies announced on 08.11.2016 which contention we reject at the
outset. The subject amendments which are relevant for our consideration have no
direct link with the demonetization introduced or the taxation and investment
regime of Pradhaan Mantri Garib Kalyan Yojana 2016 brought in under Chapter
IX A of the 2nd amendment Act. The 2nd amendment Act as is clear from the
Statements of Objects and Reasons, was to curb, evasion of tax and black money
as also plug loopholes in the IT Act and to ensure that defaulting assessees are
subjected to higher tax and stringent penalty provision. Both the measures
spoken of herein were to further the said objects and there cannot be any nexus
assumed nor is it discernible.

13. Section 115BBE was inserted by Finance Act 2012 w.e.f 01.04.2013. As on
01.04.2016 the financial year in which the subject seizures occurred Section
155BBE provided for 30% tax on income referred to in Sections 68, 69, 69A, 69B,
69C and 69D. The same was amended by the 2nd Amendment Act; w.e.f.
01.04.2017, enhancing the rate to 60%. Hence there was no new liability created
and the rate of tax merely stood enhanced which is applicable to the assessments
carried on in that year. The enhanced rate applies from the commencement of the
assessment year, which relates to the previous financial year.

14. Likewise it was by Chapter II with heading 'Rates of Income Tax', as provided
in the Finance Act 2016, that a surcharge was introduced by way of the 3rd
proviso of Section 2(9) of that Finance Act. This comes into effect from the
Financial Year 2016-2017; which is the year in which the subject seizures were
occasioned. The proviso refers to various provisions where the advanced tax
computed under the first proviso stands increased by a surcharge for the purpose
of the Union. Section 115BBE is one of the provisions referred to in the 3rd
proviso and in the case of individuals the surcharge was @15% where the total
income exceeds one crore, as on 01.04.2016. By the 2nd Amendment Act Section
2 of the Finance Act, 2016 stood amended by which 115BBE was omitted from
the 3rd proviso. After the 6th proviso yet another proviso was inserted which
provided for the 'advance tax' computed under the first proviso, in respect of any
income chargeable to tax under Section 115BBE(1)(i), to be increased by a
surcharge for the purposes of the Union, calculated @25%. Hence there is no new
liability of surcharge created and it is a mere enhancement of the rate of
surcharge.
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15. In the financial year 2016-17 itself the tax as provided under section 115BBE
and the surcharge on advance tax was available as discernible from the IT Act
and Finance Act, 2016 as it stood on 1.4.2016 itself. A major misdemeanor
leading to assessment of income as accrued under Section 69A invites the
consequences of Section 115BBE and surcharge provided under Section 2(9) of
the Finance Act, 2016. When it stands enhanced from 01.04.2017, for every
assessment carried out in that year, related to the previous year, the rates as
applicable on 01.04.2017 has to be applied. There being no new liability created
or obligation imposed, the arguments raised by the appellant's counsel fails. The
appellant cannot have a contention that he committed the misconduct on the
expectation that if he were caught he would have to shell out only lesser amounts
as tax and surcharge. There is no right accrued on the assessee to commit an
offence on the expectation of a lesser penalty.

16. It was also arqued that Income Tax at the rate or rates specified, as
prescribed in any Central Act to be charged for any assessment year, shall be so
charged in respect of the total income of the previous year as per Section 4 of the
IT Act. However, there is no such provision to enable a surcharge to be so taxed,
on the Finance Act prescribing an enhanced rate at the commencement of an
year. The said contention however, cannot be sustained especially looking at the
decision of the Hon'ble Supreme Court in CIT Kerala v. K Srinivas. [(1972) 4 SCC
526]. The facts are not relevant to the issue raised here and we need only look at
the declaration as to the nature of a surcharge imposed in the Finance Act. The
legislative history with respect to the concept of surcharge was traced by the
Court, which, for the first time was found to have been recommended, in the
report of the Committee on Indian Constitutional Reforms Volume I Part I. The
word surcharge was used compendiously for the special addition to taxes on
income imposed in September 1931. It was held so in paragraph 7 and 8

7. The above legislative history of the Finance Acts, as also the practice, would
appear to indicate that the term “Income tax” as employed in Section 2 includes
surcharge as also the special and the additional surcharge whenever provided
which are also surcharges within the meaning of Article 271 of the Constitution.
The phraseology employed in the Finance Acts of 1940 and 1941 showed that
only the rates of income tax and super tax were to be increased by a surcharge
for the purpose of the Central Government. In the Finance Act of 1958 the
language used showed that income tax which was to be charged was to be
increased by a surcharge for the purpose of the Union. The word “surcharge” has
thus been used to either increase the rates of income tax and super tax or to
increase these taxes. The scheme of the Finance Act of 1971 appears to leave no
room for doubt that the term “Income Tax” as used in section 2 includes
surcharge.

8. According to Article 271 notwithstanding anything in Article 269 and 270
Parliament may at any time increase any of the duties or taxes referred to in
those Articles by a surcharge for the purpose of the Union and the whole proceeds
of any such surcharge shall form part of the consolidated Fund of India. Article
270 provides for taxes levied and collected by the Union and distributed between
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the union and these states. Caluse (1) says that tax on income other than
agricultural income shall be levied and collected by the Government of India and
distributed between the Union and the states in the manner provided in clause
(2). Article 269 deals with taxes levied and collected by the Union but assigned to
the States. The provisions of Articles 268 which is the First one under the heading
distribution of revenue between the union and the states relate to duties levied by
the Union but collected and appropriated by the states. Thus these Articles deal
with the levy, collection and distribution of the proceeds of the taxes and duties
mentioned therein between the Union and the state. The Legislative power of
Parliament to levy taxes and duties is contained in Articles 245 and 246(1) read
with the relevant entries in list I of the Seventh Schedule.

17. In the instant case surcharge was imposed by Finance Act, 2016 and the rate
stood enhances by Finance Act 2017. The Income Tax even as per the Finance Act
has to be at the rate specified in Part I of the 1st Schedule which shall be
increased by surcharge for purposes of the Union. Surcharge hence partakes the
character of Income tax and Article 271 itself empowers the Parliament, at any
time to increase any of the duties or taxes by a surcharge for the purpose of the
Union and it forms part of the consolidate fund. So when a surcharge is imposed
it is in e4ffect an enhancement of the tax or duty. The provisions in the Finance
Act also employs the words ‘the income tax computed ... shall be increased by a
surcharge. Section 4 of the IT Act squarely applied to the surcharge imposed.

The judgement of the Learned Single judge is affirmed for the reasoning herein
above and the writ appeal would stand dismissed without any order as to costs.”

14. We are consciously aware of the judicial hierarchy and discipline
according to which the Hon’ble High Court of Kerala, though non-
jurisdictional, is higher than ITAT. Hence, respectfully following the aforesaid
decision of Hon’ble Kerala High Court, we are inclined to hold that the higher
rate of tax prescribed in section 115BBE is applicable to the whole previous
year 2016-17 relevant to assessment-year 2017-18 and there is no merit in the

contention raised by assessee.

15. In view of above discussions and for the reasons stated above, we are of
the view that the Ld. PCIT has rightly termed the assessment-order as
erroneous-cum-prejudicial to the interest of revenue and therefore the revision-
order passed by Ld. PCIT is a valid order in terms of section 263. We are thus
inclined to dismiss all grounds raised by assessee in present appeal. We order

accordingly.
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16. In the result, this appeal of assessee is dismissed.

Order pronounced as per Rule 34 of IT.AT. Rules 1963 on
23.12.2022.
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